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W
Ronald O. Mueller 3Shlngton DC 20549 / &/\5"{

Gibson, Dunn & Crutcher LLP gCT;”ion‘ ,

shareholderproposals@gibsondunn.com eeTion:

TProposels@e! Rule:__JFO8

Re:  Bank of America Corporation Public 5[
Incoming letter dated January 7, 2013 Availability:

Dear Mr. Mueller:

This is in response to your letter dated January 7, 2013 concerning the shareholder
proposal submitted to Bank of America Corporation by Ray T. Chevedden. We also have
received a letter on the proponent’s behalf dated January 16, 2013. Copies of all of the
correspondence on which this response is based will be made available on our website at
http://www.sec.gov/divisions/corpfin/cf-noaction/14a-8.shtml. For your reference, a
brief discussion of the Division’s informal procedures regarding shareholder proposals is
also available at the same website address.

Sincerely,

Ted Yu
Senior Special Counsel

Enclosure

cc: John Chevedden

*** FISMA & OMB Memorandum M-07-16 ***-



February 15, 2013

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  Bank of America Corpdration
Incoming letter dated January 7, 2013

The proposal requests that the executive pay committee adopt a policy requiring
that senior executives retain a significant percentage of shares acquired through equity
pay programs until reaching normal retirement age.

We are unable to concur in your view that Bank of America may exclude the
proposal under rule 14a-8(i)(10). Based upon the information you have presented, it
appears that Bank of America’s policies, practices, and procedures do not compare
favorably with the guidelines of the proposal and that Bank of America has not, therefore,
substantially implemented the proposal. Accordingly, we do not believe that Bank of
America may omit the proposal from its proxy materials in reliance on rule 14a-8(i)(10).

Sincerely,

Norman von Holtzendorff
Attorney-Adviser



DIVISION OF CORPORATION. FINANCE :
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 {17 CFR 240.14a-8], as with other matters under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestlons
and to determine, initially, whether or not it may be appropriate in a particular matter to
recommend enforcement action to the Commission. In connection with a shareholder proposal
" under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any mformatmn ﬁmnshed by the proponent or-the proponent’s representatwe

Although Rule 14a-8(k) does not require any commumcat:ons from shareholders to the
Comlmssnon s staff, the staff will always consider information concerning alleged violations of
' the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rile involved. The receipt by the staff
of such information, however, should not be construed as changing the staff’s informal
procedures and proxy review into a formal or adversary procedure.

Itis xmpommt to note that the staff' s and Commisston’s no-action responses to
Rule 14a-8(j) submissions reflect only informal views. The determmatlons reached in these no-
action letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is obligated
- to include shareholder proposals in its proxy materials. Accordingly a discretionary
. determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of a.company, from pursuing any rights he or she may have against
the company in court, should the management omlt the proposal from the company 's proxy
material. - A



JOHN CHEVEDDEN
**+ FISMA & OMB Memarandum M-07-16 ***
January 16, 2013

Office of Chief Counse}

Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE

Washington, DC 20549

# 1 Rule 14a-8 Proposal

Bank of America Corporation (BAC)
Executives to Retain Stock

Ray T. Chevedden

Ladies and Gentlemen:

This is in regard to the January 7, 2013 company request concerning this rule 14a-8 proposal.
“The company does not scem to address this text in the proposal: -

“This policy shall supplement [add to] any other share ownership requirements that have been

established for senior executives-...”

The company does not discuss Pfizer Inc. (Jan. 9,2013).

This is to request that the Securities and Exchange Commission allow this resolution to stand and .
be voted upon in the 2013 proxy. :

Sincerely,

John Chevedden
cc: Ray T. Chevedden

BAC Corporate Secretary <bac_coxporate_secretary@bankofamerica.com>



Proposal 4* — Executives To Retain Significant Stock
Resolved: Shareholders request that our executive pay committee adopt a policy requiring that
senior executives retain a significant percentage of shares acquired through equity pay programs
until reaching normal retirement age. For the purpose of this policy, normal retirement age shall
be defined by the Company's qualified retirement plan that has the largest number of plan
participants. The shareholders recommend that the committee adopt a share retention percentage
requirement of 25% of such shares.

The policy should prohibit hedging transactions for shares subject to this policy which are not
sales but reduce the risk of loss to the executive. This polic; any other share
ownership requirements that have been established for senior executives, and should be

implemented so as not to violate our Company’s existing contractual obligations or the terms of
any compensation or benefit plan currently in effect.

Requiring senior executives to hold a significant portion of stock obtained through executive pay
plans would focus our executives on our company’s long-term success. A Conference Board
Task Force report on executive pay stated that hold-to-retirement requirements give executives
“an ever-growing incentive to focus on long-term stock price performance.” :

This proposal should also be evaluated in the coﬁtext of our Company’s overall corporate
governance as reported in 2012:

GMI/The Corporate Library, an independent investment research firm, downgraded our company
to “F” with “Very High Governance Risk.” Also “High Concern” in director qualifications and
“High Concern” in Executive Pay — $14 million for Thomas Montag.

GMI said our company has struggled with a long list of ongoing legal problems. In recent years,
our company has completed a number of controversial acquisitions, paid out billions in executive
bonuses, accepted $35 billion in emergency funding from the U.S. government, and allowed its
former CEO to walk away with $83 million in severance pay. '

On December 6, 2011, Bank of America agreed to pay $315 million to settle claims by investors
who said they were misled about mortgage securities offerings by its Merrill Lynch unit. The
settlement resolves claims by investors, led by the Public Employees' Retirement System of
Mississippi pension fund, that Merrill misled them about the risks of $16 billion of mortgage-
backed securities in 18 offerings. On December 21, 2011, Bank of America agreed to pay $335
million to settle claims that its subsidiary Countrywide had overcharged borrowers based on
race. In January 2012 Bank of America, JPMorgan Chase and three other U.S. banks reached a
$25 billion settlement with 49 states and the U.S. government to end a probe of abusive
foreclosure practices. Until the lawsuits and fines stop coming and the company is free of major
legal trouble, our company will continue to present a very high level of risk to shareholders.

Please encourage our board to respond positively to this proposal to reduce this risk and to
protect shareholder value: -
Executives To Retain Significant Stock — Proposal 4.*
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January 7, 2013 -
Office of Chief Counsel
Division of Corporation Finance
Secutities and Exchange Commission
100 F Street, NE
“Washington, DC 20549

Re:  Bankof America Corporation
Stockholder Proposal of Ray T. Chevedden
Securities Exchange Act.of 1934—Rule 14a-8

Ladies and Gentlemen:

This letter is to inform you that onr client, Bank of America Corporation (the “Company”),
intends to omit from its proxy statement and form of proxy for its 2013 Annual Meeting of
Stockholders (collectively, the “2013 Proxy Materials™) a stockholder proposal -

{the “Proposal™) and statements in support thereof received from Ray T. Chevedden, naming
John Chevedden as his designated representative (the “Proponent™).

Pursuant to Rule 14a-8(), we bave:

o filed this letter, with the Securities and Exchange Commission (the
“Conmssmn”) no later than eighty.(80) calendar days before the Company
intends to file its-definitive 2013 Proxy Materials with the Commission; and

. concmrenﬂy sent copies of this correspondence to the Proponent.

Rule 14a-8(k) and Staff Legal Bulletin No. 14D (Nov. 7, 2008) (“SLB 14D") provide that
“stockholder proponents are required to send companies a copy of any correspondence that

- the proponents elect to submit to-the Commission or the staff of the Division of Corporation
Finance (the “Staff”). Accordingly, we are taking this opportunity to inform the Proponent
that if the Proponent elects to submit additional correspondence to-the Commission or the
Staff with respect to this Proposal, a copy of that correspondence should be furnished
concurrently to the undersigned on behalf'of the Company pursuant to Rule 14a-8(k) and
SLB 14D.

Brussels - Century City - Dallas « Denver « Dubai < Hong Kong « London » Los Angeles ~ Munich » New York
Orange County ¢ Palo Alto * Paris » San Francisco » Sao Paulo « Singapore » Washington, D.C.



GIBSON DUNN

Ofﬁce of Chief Counsel
- Division of Corporation Finance
ary 7, 2013

THE PROPOSAL
The Proposal states:

‘Resolved: Shateholders request that ‘our executive pay committee adopt apolicy
:,requxrmg that senior executives retain-a significant percentage of shiares acquired
‘through equity pay programs until reaching normal retiremert age. For.the purpose
of this policy; normal retirement age shall be defined by the Company’s qualified
_retirenent plan that has the largest number of plan participants. The shareholders
recommend that the committee adopt a share retention percentage requirement of
25% of such shares.

wh:eh are not sales but reduce the nsk ofloss to the executive. ’I‘hls pohcy shall

: supplement any other share ownership requitements that have been. established for
‘senior executives, and should be implemented so as not to violate our Company’s
‘existing contractual obligations or the terms of any compensation or benefit plan
currently in effect.

A copy of the: Proposal and supporting statement, as well as related correspondence with the
Proponent, is attached to this letter as Exhibit A.

BASIS FOR EXCLUSION

We hereby respectfully request that the Staff concur in our view that the Proposa} may be
excluded from the 2013 Proxy Materials pursuant to Rule 14a-8(i)(10) because the Company
has substantially implemented the Proposal. Specifically, the Company: has adopted a policy,
set forth in the Company’s Corporate Governance Guidelines, that requires the Company’s
‘executive officers to retain a s:gmﬁcant percéntage of shares acquired through-equity pay
‘programs for as long as they remain executive officers.

ANALYSIS

‘The Proposal May Be Excluded Under Rule 14a-8(i)(10) Because The Company Has
Substantially Implemented The Proposal.

Rule 14a-8(i)(10) permits a company to exclude a stockholder proposal from its proxy
materials if the company has substantially implemented the proposal. The Commission
stated in 1976 that the predecessor to Rule 14a-8(i)(10) was- “desngned to avoid the
possibility of shareholders having to cons:der matters which have already been favorably
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Office of Chief Counsel
Division of Corporation Finance
January 7,2013

Page 3

acted upon by the management.” Exchange Act Release No. 12598 (July 7,1976).
Applying this standard, the Staff’ hasnoted that *‘a determination that the comp has
substantially implemented the proposal depends upon whether [the company’s] particula
policies, praetices.and procedures compare favorably with the guidelines of the proposal.”
Texaco, Inc. (avail. Mar. 28, 1991). See, e.g., Johnson & Johnson (avail. Feb. 17, 2006)
(concurring that a proposal requesting that the company confirm the employment legitimacy
of all current and futare U.S. employees was substantially implemented because the company
had already verified the legitimacy of 91% of its domestic workforee); Iritel Corp. (avail.
Feb. 14; 2005) (concurring that a proposal calling for a company policy to expense stock
options had been substantially implemented through an accounting rule change evert though
the rule change did not apply to: all of the equity compensation: plans maintained by the

company).

Excluding a stockholder propesal under Rule 14a-8(i)(10) does not require a company to
implement a proposal in exactly the same manner set forth by the proponent. See Exchange
Act Release No 4001 8 (May 21 1998) at n.30 and accompanymg text (xecogmzmgthat b

opposed to “moot, whlch fhe htetaf text of the rule stated pnor to the time: of this Re!ease)
As noted above, exclusion may be appropnate even if a proposal is lmplemented through a
means that differs from that requested in the pmpesal For example, in-FedEx Corp. (avall
Jun, 15, 2011), the Staff concurred that a proposal requesting the adoption of a succession
planning policy was substantially implemented for purposes of Rule 14a-8(i)(10):since the
propesal’s goals were embedded within the company’s existing procedures-and policies. See
also-Archon Corp. (Rogers) (avail. Mar. 10, 2003) (concurring that a proposal requesting a
special election to fill a board vacancy had been substantially implémented when the board
exercised its authority to fill the beard vagancy).

‘The Proposal contains the followmg elements: (i) that the Company’s “executive pay
comumittee” adopt a policy; (ii) that the policy require senior executivesto: retam aslgmﬁcant
percentage of shares acquired through equity pay programs (with a recommendation of a
share retention percentage requirement of 25%); (iii) that the policy require executive
officers to retain these shares until reaching normal retirement age as defined by the
Company’s qualified retirement plan that has the largest number of plan participants;! and
(iv) that the policy prohlblt hedging transactions for shares that are subject to-the ownership
policy. The manner in which the Company has implemented each of these elements is
addressed below.

! In the Company’s case, “normal retirement age” under the qualified retirement plan with
‘the most participants is age 65.
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The Company’s Board of Directors (the “Board™) has adopted a stock retention and
ownershippolicy as part of the Company’s Corpotate Governance Guidelines that requires
the Company’s executive officers to retain and bold sighificant amounts of Company stock
(the “Existing Policy™), which is the objective of the Proposal, The Existing Policy is
«described on page 29 of the proxy statement for the Company’s 2012 Annual Meeting of
Stockholders and is set forth in paragzaph 8 of the Corporate Governance Guidelines, which
are pubhshed on the Comy s websree at _ .
shoenix, zhtml?c=71595&p=irol-govguidelines.

The Existing Policy applies to the Company’s executive officers, who are its “senior
executives,” and thus covers the persens addressed in the Proposal. 2 The Exxstmg Policy
sets forth a- specific amount of Company stock that each executive officer must held:

(@ the Chief Executive Officer shall hold at least 500,000 shares of the

Company’s common stock and retain at-least 50% of the net after-tax shares

from futme equity awards until setirement; (b) othier executive officers.shall

: Oeﬂsharzsof’theCompanyscomanstockandretamat
o-of the net after-tax shares from future equity awards until the

- OWn guideline is achieved; and {c) ion-management directors are

? reqmred 10 hold and-cannot sell the restricted stock they receive as

compensation (except as necessary to pay taxes upon vesting) until

termination of their service.

“With respect to the Company’s Chief’ Executive Oﬁicer, the Existing Policy clearly
substantially implements the Proposdl because it requires the Chief Executive Officer to
‘retain “at least 50% of the net after-tax shares from future equity awards until retirement,”

thereby greatly exceeding the Proposal’s suggested 25% shatre retention requirement.

With respect to executive officers other than the Company’s Chief Executive Officer, the
Existing Policy substantially implements the Proposal because it requires executive officers
to retain “at least 50% of the net after-tax shares from future equity awards™ uitil the
executive officer owns at least 300,000 shares. This aspect of the Existing Policy “ compm
favorably” with the policy requested in the Proposal in the context of the Company’s
“particular policies, practices and procedures,”? because it requires executive officers to

% The Existing Policy also applies to the Company’s directors, and in that respect is more
comprehensive than the policy requested in the Proposal.

3 Texaco, Inc. (avail, Mar. 28, 1991), quoted supra.
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retaina s1gmﬁcant percentage of the shares they acquire through the Company’s equity
compensation programs and to hold those shares for the long-term in order to further align
the interests of the Company’s executive officers with the long-term success of the
Company,

Ttis 1mportant to note in this context that the Proposal provides considerable flexibility in
how it is to be mplemented. The policy requested in'the Proposal addresses an executive

~ officer’s stock retention in the aggregate: that a sighificant percentage of the total number of
shares:acquired through “equity pay programs” be retained until an executive officer reaches
“normal retirement age.” Notably, the Proposal does not require that shares from particular
compensation awards be used to satisfy the share retention objective because shares are
fungible. Thus, under the Proposal, an executive officer could, for example, sell all of the
shares received upon the settlement of a stock award if he or she had earlier retained 50% of
an equivalent number of shares received upon vesting of a prior stock award because the
executive officer would have retained, in the aggregate, a significant percentage of the total
‘number of shares acquired through equity compensation programs. In addition, the Proposal
does not require retention of a specified percentage of shares. While it “recommends” an
aggregate share retention percentage of 25% of all shares acquired, the Proposal itself only
requests the implementation of a policy that provides for retention of “a significant
percentage” of the aggregate number of shares actually acquired through equity

compensation programs.

‘The Existing Policy achieves the Proposal’s share retention goal through a more aggresswc
‘retention schedule than that requested under the Proposal: the Existing Policy requires the
Company's Chief Executive Officer to retain until retirement 50% of the net shares acquired
through the Company’s “equity awards” and the Company’s other executive officers to retain
until retirement 50% of the net shares acquired through “equity awards” until the minimum
stock ownership requirement is.achieved. The operation of the Existing Policy is
demonstrated by the following table, which sets forth for each of the Company’s executive
officers other than the Chief Executive Officer: (i) the net number of shares acquired by the
executive officer over the four-year period from 2009 to 2012; (ii) 25% of the foregoing
‘number (the retention percentage recommended in the Proposal); and (iif) the mumber of
shares that the executive officer is required to hold under the Existing Policy:
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25% of Net | Shares Required | Number of
Net Shares Shares |  underthe Shares
L Executive Officer Received* Received* | Existing Policy** | Owned***
Co-Chief Operating Officer | 71,433 17858 | 300,000 159,027
‘Co-Chief Operating Officer | 1,018,466 254,617 | 300000 | 1,532,849
Chief Risk Officer - - 165,580 | 41,397 | 300,000 231,134
Global GeneraICDunse}and 91,198 22,800 300,000 91,198
Head of Compliance and '
Regulatory Relations _
Chief Financial Officer | 294,133 73,533 300,000 275,069

- Number of' shares acqulred net of taxes from vesting of stock awards and exercises of

o The
yearsto 4

Poh y promdes that ncwly ‘appointed executive officers have up to five
ieve the required minimum stock retention threshold. Each of the

Company” s executive officers listed in the table was appomted within the past five

yeats

i _Inciudesshares owned and share ‘equivalents credited under deferted compensation

arrangements.

As the table above shows, the number of shares required to be held under the Existing Policy
greatly exceeds the number of shares that would be required to. be held under the 25%
retention level suggested in.the Proposal. Moreover, the table above demonstrates that if
-each of the executive officers were to acquire shares over the coming years at the same rate
as over the past four years, each of the executive officers other than one would be required
under the Existing Policy to hold a number of shares exceeding the 25% level recommended
in the Proposal, For example; if the Chief Financial Officer were to acquire shares over the
next twelve years at the same pace as the past four years, his share retention percentage
under the Existing Policy would still exceed the 25% level recommended in the Proposal.4

* Specifically, as indicated in the table, the Chief Financial Officer acquired 294,133
shares over the past four years. If he were to acquire shares over the next twelve years at
the same pace, he would acquire three times that number of shares, for an additional
882,399 shares, and thiss over sixteen years would have acquired 1,176, 532 sharm
Twenty-five percent of that number would be 294,133 shares, Thus, the Existing Policy,
which combines a 50% share retention requirement with a 300,000 share retention
threshold, would result in a retention percentage that is higher than the percentage
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Even with respect to the executive officer who has acqmred a large number of shares over
the past four yeats (many of which were attributable to sign-on equity grants. that were made
bya predecessor employer before the Company acquired that other company), the Existing.
Policy will require the executive officers to continue to retain a significant percentage of
shares:

. The Existing Policy’s 50% retention requirement with a 300,000 share retention threshold

“compares favorably” with the “significant percentage” 'standard requested ini the Proposal.
‘While the 300,000 share retention threshold applicable to executive officers other than the
Chief Executive Officer under the Existing Policy means that.an executive officer is able to
dispose of shares-obtained through a specific equity award once the 300,000 share
requirement is satisfied, this will only occur after the executive officer has retained at least
50% of the shares he or: shehasacquuedandhasacqmred,and contmuwtohld,a
mgmﬁcant percentage of earlier acquired shares. Thus, as requested by the Proposal, the
executive officer would hold ovei the long term an aggregate number of sharm representing

“g significant percentage of shares acquired throigh equity pay programs.” Moreover_, the
fact that the Existing Policy applies a 50% share retention standard until the 300,000 share
retention threshold is satisfied and then (as discussed below) requires that the executive
officer continue to hold at least 300,000 shares through normal retirement age and for so long
as he or she remains an executive officer means that the executive officer will be retaining
more shares for a longer period than if he or she were required to retain only 25% of shares
acquired. As a result, the Existing Policy fulfills the Proposal’s stated policy objective of
focusing executive officers on “[the] company’s long-term success” and “on long-term stock
price performance.”

The Staff has previously concluded that a company need not adopt a specific stock retention
percentage when existing policies result in higher stock retention than that recommended by
the stockholder proposal.. In ExxonMobil Corp. (avail. Mar. 21, 2012), the Staff concurred

~ with the exclusion under Rule 14a-8(i)(10) of a proposal requesting that executive officers
retain a “significant percentage” of stock for one year following termination and ,
“recommending” a 25% retention figure. The Staff concurred that despite lacking an exact
‘retention figure, the company’s policies requiring retention of a “significant amount” of
stock and resulting in retention rates higher than 25% sufficiently addressed the proposal’s

' essentlal objectives. In concurring that the proposal therefore could be excluded under Rule

recommended in the Proposal. This same result would be obtained applymg thxs example
to each of the executive officers except for one of the Co-Chief Ope;

whose “net shares received” includes shares issued under sign-on eqmty g;'ants which
arguably would not be covered by the Proposal.
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14a-8(i)(10), the Staff stated that, “it appears that ExxonMobil's policy compares favorably
with the guidelines of the proposal and that ExxonMobil has, therefore, substantially
implemented the proposal.” Likewise, the Staff has previously concurred in the exclusion of
proposals calling for equity retention by executive officers where long-standing practice
‘meets or exceeds the requests in the stockholder proposal, even in the absence of a formal
policy addressing the issue. For example, in General Electric Co. (avail. Jan. 11, 2012), the
Staff concurred with the-exclusion under Rule l4a-8(i)(1 0) of a proposal requesting that.
stock options awarded to executive officers vest over a period no shorter than five years
where the company’s existing compensation policies provided for options granted to
eéxecutive officers to vest over a period of five years. Similar to ExxonMobil Corp. and
General Electric Co., the Company’s existing compensation pohcms and-practices require
ownership of a s1gmﬁcant percentage of stock and have resulted in an executive stock
ownership percentage substantially higher than the recommended 25%. In fact, as shown by
the table above, each of the Company’s executive officers owns at least 100% of the number
of shares he or she acquired through the Company’s equity pay programs over the past four
years.

The Proposal also requests that the policy require senior executives to retain these shares
until reaching “normal retirement age.” The Existing Policy applies to the Company’s
executive officers as long as they are employed as such at the Company. As-a result, the
Existing Policy leads to potentially longer executive oﬂ':icer stock retention than that
contemplated by the Proposal’s “normal retirement age” policy. The Existing Policy applies
to an executive officer until the executive officer actually retires or is otherwise terminated,
while the requirements of the Proposal would cease to apply when the executive officer
reaches normal retirement age, even if the executive officer does not retire at that time.5

> See Abbott Laboratories (avail. Feb. 9, 2012). There, in a letter dated February 6, 2012
from the proponent of an identical proposal, the proponent argues that thcplam language
of the proposal makes it clear that it only applies while a person is a senior executive and
only applies to senior executives who “reach” normal refirement age (and thus for
example, would not apply to.an executive officer who terminated employment or passed
away before reaching normal retirement age). It is inherent in a.company “policy,”
whether it be the Existing Policy or the pollcy requested by the Proposal, that it can only
be enforced as to a person while the person is associated with the Company Upon
termination, an executive of the Company ceases to be an “executive” and an employee;
therefore, upon termination, the individual is no longer subject to the Existing Policy and
would no longer be sub_]ect to any other policy adopted pursuant to the Proposal. Thus,
the Proposal does not require stock retention for a longer term than the Existing Policy.
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Finally, the Proposal requests that the Company “prohibit hedging transactions for shares.
~ subject to this policy which are not sales but reduce the risk of loss to'the executive.” The
Company’s existing policies prohibit executive officers’ use of hedging transactions on any
shares of the Company’s stock owned by them. As set forth in the “Restrictions on trading in
Bank of America securities” section of the Company’s Code of Ethics, “Bank of America
employem must not engage in speculative trading of Bank of America securities. This
generally prohibits short sales and trading in puts, calls and other options or derivatives with
respect to such securities, unless such transactions are for legitimate, nonspeculative
purposes.” In addition, the Company’s stock award agreements with execuitive officers:
prohibit the executive officers from “engag[ing] in any hedgmg or derivative transactions
involving [the Company’s] common stook in violation of the [Company’s] Code of Ethics
that would undermine the long-term petformance incentives created by the Award.”

Insummary, the Company’s existing compensat:on plans and policies compare favorably
with the Proposal. The Proposal contains the following elements: (i) that the executive pay
committee adopt a policy; (i) that the policy require that executive officers retain a
significant percentage of shares (with a recommendation of a share retention percentage
requirement of 25%); (jii) that the policy require executive officers to retain these shares
until reaching normal retirement age; and (iv) that the policy prohibit hedging transactions.
The Company’s existing compensation plans and policies 1mp1ement all of the requests in the
Proposal: (i) the Board has adopted:a policy; (if) the policy requires executive officers to
hold a significant percentage of shares; (iii) the policy results in a time period of stock
retention that is at least as long as the time penod requested by the Proposal; and (iv) the
Company’s policy prohibits hedging transactions.

The Company’s existing compensation policies and practices thus “compare favorably” to all
of the terms of the Proposal. Exclusion of the Proposal is warranted despite the differences
in the terminology and manner of implementation between the Existing Policy and the
Proposal. This is because, as discussed above, Rule 14a-8(i)(10) permits exclusion of a
stockholder proposal when a company has implemented the essential objective of the
proposal, even though the manner in which the proposal is implemented might not
correspond precisely to the actions sought by the proponent. Because the Company’s
existing compensation pelicies and practices compare favorably to the guidelines in the
Proposal and address the underlying concerns and objectives of the Proposal, the Proposal
has been substantially implemented by the Company and is properly excludable from the
2013 Proxy Matenals under Rule 14a-8(i)(10).
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CONCLUSION

Based upon the foregoing analysis, we respectfully request:that the. Staff concur that it will -
teke no-action if the Company excludes-the Proposal from its 2013 Proxy Materials.

We would be. happy to provide you with any additional mformapon and answer any
questions that you may have regarding this subject. Correspondence i t
should be sent to shaxeholderpmposals@gibwndmm com. Ifwe can be of any further

~ assistance in this matter, please do-not hesitate to call me at (202) 955-8671 or Jennifer E.
‘Bennett, the Company’s Associate General Counsel and Assistant Corporate Secretary, at.
(980) 388-5022.

Sincerely,
Bt A

Ronald O. Mueller

Enclosures

cc:  Jennifer E. Bennett, Bank of America Corporation
Jolin Chevedden
Ray T. Chevedden

1014368133
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*** FISMA & OMB Memorandum M-07-16 ***

Ray T. Chevedden

OFFICE OF THE

*** FISMA & OMB Memorandum M-07-16 *** CORPORATE SECRETARY

Mr. Charles O. Holliday RECEIVED VIA FAX
Chairman of the Board NOV 14, 2012
Bank of America Corporation (BAC)

100 N. Tryon St

Charlotte NC 28255

Phone: 704 386-5681
Dear Mr. Holliday,

I purchased and hold stock in our company because I believe our company has greater potential.
My attached Rule 14a-8 proposal is submitted in support of the long-term performance of our
company. My proposal is for the next annual shareholder meeting. I will meet Rule 142-8
requirements including the continuous ownership of the required stock value until after the date
of the respective shareholder meeting. My submitted format, with the shareholder-supplied
emphasis, is intended to be used for definjtive proxy publication. This is ay proxy for John
Chevedden and/or his designee 10 forward this Rule 14a-8 proposal to the company and 10 act on
my behalf regarding this Rule 14a-8 proposal, and/or modification of it, for the forthcoming
shareholder meeting before, during and after the forthcoming shareholder meeting. Please direct
- all future communications regarding my rule 14a-8 proposal to John Chevedden

*** FISMA & OMB Memorandum M-07-16 ***

to facilitate prompt and verifiable communications. Please identify this proposal as my proposal
exclusively.

This letter does not cover proposals that are not rule 14a-8 proposals. This letter does not grant
the power to vote.

Your consideration and the consideration of the Board of Dixectors is appreciated in support of
the Jong-term performance of our company. Please acknowledge receipt of my proposal
 promptly by emajkt0Fisma & OMB Memorandum M-07-16 ***

Sincerely,

o~ )
_%%4‘_&5&@%{% édéglgo’/é
Ray T Chevedden D

Ray T. Chevedden and Veronica G. Chevedden Family Trust 050490
Shareholder

cc: Lauren A. Mogensen

Corporate Secretary

Allison C. Rosenstock <allison.c.rosenstock@bankofamerica.com™>
FX: 704-409-0350 ’

FX: 980-386-1760

FX: 704-409-0119
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[BAC: Rule 14a-8 Proposal, November 14, 2012]

Proposal 4* — Executives To Retain Significant Stock
Resolved: Shareholders request that our executive pay committee adopt a policy requiring that
senior executives retain a significant percentage of shares acquired through equity pay programs
until reaching normal retirement age. For the purpose of this policy, normal retirement age shall -
be defined by the Company’s qualified retirement plan that has the largest number of plan
participants. The shareholders recommend that the committee adopt a share retention percentage
requirement of 25% of such shares.

The policy should prohibit hedging transactions for shares subject to this policy which are not
sales but reduce the risk of loss to the executive, This policy shall supplement any other share
ownership requirements that have been established for senior executives, and should be
implemented so as not to violate our Company's existing contractual obligations or the terms of
any compensation or benefit plan currently in effect.

Requiring senior executives to hold a sigoificant portion of stock obtained through executive pay
plans would focus our executives on our company’s long-texm success. A Conference Board
Task Force report on executive pay stated that hold-to-retirement requirements give executives
“an ever-growing incentive to focus on long-term stock price performance.” '

This proposal should also be evaluated in the context of our Company’s overall corporate
. Bovernance as reported in 2012:

GMI/The Corporate Library, an independent investment research firm, downgraded our company
-to “F” with “Very High Governance Risk.” Also “High Concern” in director qualifications and
“High Concern” in Executive Pay — $14 million for Thomas Montag.

GMI said our company has struggled with a long list of ongoing legal problems. In recent years,
our company has completed a number of controversial acquisitions, paid out billions in executive
bonuses, accepted $35 billion in emergency funding from the U.S. government, and allowed its
former CEO to walk away with $83 million in severance pay.

On December 6, 2011, Bank of America agreed to pay $315 million to settle claims by investors
who said they were misled about mortgage securities offerings by its Merrill Lynch unit. The
settlement resolves claims by investors, led by the Public Employees' Retirement System of
Mississippi pension fund, that Merrill misled them about the risks of $16 billion of mortgage-
backed securities in 18 offerings. On December 21, 2011, Bank of America agreed to pay $335
million to settle claims that its subsidiary Countrywide had overcharged borrowers based on
race. In January 2012 Bank of America, JPMorgan Chase and three other U.S. banks reached a
$25 billion settlement with 49 states and the U.S. government to end a probe of abusive
foreclosure practices. Until the lawsuits and fines stop coming and the company is free of major
legal trouble, our company will continue to present a very high level of risk to shareholders.

Please encourage our board to respond positively to this proposal to reduce this risk and
protect sharcholder value: - :
Execntives To Retain Significant Stock —~Proposal 4.*
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Notes:
Ray T. Chevedden, *+ FISMA & OMB Memorandum M-07-16 *** submitted this proposal.

Please note that the title of the proposal is part of the proposal.
*Number to be assigned "by the company.

This proposal is believed to conform with Staff Legal Bulletin No. 14B (CF), September 15,
2004 including (emphasis added):
Accordingly, going forward, we believe that it would not be appropriate for
companies to exclude supporting statement language and/or an entire proposal in
reliance on rule 14a-8(1)(3) in the following circumstances:
- the company objects to factual assertions because they are not supported,
« the company objects to factual assertions that, while not materially false or
misleading, may be disputed or countered;
« the company objects to factual assertions because those assertions may be
interpreted by shareholders in a manner that is unfavorable to the company, its
directors, or its officers; and/or
» the company objects to statements because they represent the opinion of the
shareholder proponent or a referenced source, but the statements are not
identified specifically as such. ‘
We believe that it is appropriate under rule 14a-8 for companies to address
these objections in thelr statements of opposition.

See also: Sun Microsystems, Inc. (July 21, 2005).
Stock will be held until after the anmual meeting and the proposal will be presented at the annual

Toecng. Pl acknowledge this pmposal promPﬂy by *** FISMA & OMB Memorandum M-07-16 ***



Bankof America <22

Jennifer £ Beangtt:
:Asspeiate Gerieral Counsed wid
-AssistantCorporate Secretury

November 26, 2012

Mr. John Chevedden

*** FISMA & OMB Memorandum M-07-16 ***- .

Dear Mr. Chevedden: .

explamed in Ru]e: 145-x8('b» ,.and in SE C .-staﬁ' gmdancc sufﬁ(:zent pr;xbf stk Q.ln-th‘(': ’mrm of:

(1) a written statement from the “record™holder of Ray T. Cheyedden 's:shares (usually a
‘broker or'a bank) veritying that ke continuously held the requisite
Company shares for the one-year period preceding.and; mcluding the: date the

~ Proposal was submitied (November 14, 2012); or

(2) if Ray T. Chevedden-has filed with the SEC a Schedule 13D; Schedule 13G, Form 3,
Form 4-6r Form 5, ot amenéments to.these documents or updated forins, reflecting

ENITIGETGI26 e e e o a . - . o
. Gyfiv o sa joat iaemes



Mr. John Chevedden

stockhelders need to obmin‘proef of QWnershlp ﬁom the DT,"
secnnﬁes are’ held, as folloWS'

Y bro
the DTC parttcxgaa‘t throug
‘ identified on hlS account

g e from Ray T, Cheveddeirs bmkér o bank
4 ad: (i) thesather from the DTC participant confitming the
broket or bank’s ownership.

The SEC’s rules require that any response to t‘ms letter be pestmarked oF tmnsmitted
electremcafly no laterthan 14 calendar days fr ' oureeeive: this letier. Plédse:
any response to me at Bank 6f America Corporation, 21 , Styeet, Chatlotte, NC
28255-0001. Alternatively, you may trarismit any response by facsxmxle to me-at{(704) 409-
0350,

Sibnyeied Bapor

e



'Pavc 3

If'you have-any questions:with-respeet to the-foregoing, pl ""w"e contaet me at.(
5022. Foryour refémnce T entlase a.copy of Ruic 14a-8 and Staff Lisgal Bulletin N¢

Sincerely,

sneral Counsel and.

Qe Pager



A
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NATIONAL
FINANCIAL"

RO. 2OX 770001
CINCINNATT, OH &SRTH00E5
Post-it"Fax Note - 7671  [De,, -, [f50ts®
T‘»"Jc hhf/f" @t»ue“ Fh‘.‘)‘) wa “he ved den
CoJDept. GCo.
November 27, 2012 [Phone # Phone #
s ++ EISMA & OMB Memorandur M-07-16
76¥-4909-0352 :
Ray T. Chevedden ' —_—

Via faesimiletooms Memorandum M-07-16 *+
To Whom It May Concern:

This fcttor is provided at the request of Mr. Ray T, Chevedder-and is intended to serve as
confirmation of his share ownership in Bank of America Cory (BAC), Nisouree, Inc.
(NI) and JP Morgen Chasc & Co. (JPM).

Please accept this Jetter as confirmation that according to our sscorda Mr. Ray T.
Cheveddcn, as trustee of the Ray and Veronica Chevedden Family Trust, has
continuously held no less than 500 shares of BAC (CUSIP: 063505104, trading symbol:.
BAC), 200 shares of Nisourcs, Ino. (CUSIP: 65473P105, trad-1g symbol: NI) and 200
shares of JP Morgan Chase & Co. (CUSIP: 46625H100, tradirg symbol: JPM) since
October 1, 2011. Thesc shares are registered in the name of Mational Financial Services
LLC, 2 DTC participant (DTC number: 0226) and Fidelity afbTiate.

I hope you find this information helpful. 1f you have any quettions regarding this issus,
please feel free io contact me by calling 800-800-6890 betwee: the hours of 9:00 a.m.
and 5:30 pan. Bastern Time (Monday through Friday). Press : when asked ifthiscall isa
response tn a letter or phone call; press *2 1o reach an individeal, then catcr my 5 digit
exlension 27937 whea prompted.

Sincerely,

George Stasinopoulos
Client Services Specialist

Qur File: W861701-27NOV12

National Financiat Servioss MC, member NVSE, SIPC l | Mm




